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Arising out of Order-In-Original No. 638/AC/DEMAND/22-23 dated
(s) 22.3.2023 passed by The Assistant Commissioner, CGST Division-I,

Ahmedabad North

01 q) ci cf; af cITT ";:Jl1=f 3fR 4cTT / Keshavdas Gyanchand Sukhvani
('9) Name and Address of the A-41, Ankur Society, Krishannagar Highway, P.O.

Saijpur Bog,Appellant Ahmedabad-382345

#l{fazsf-star a arias rgawar?tag zr s?gr a fanftfaR aau Tu err
sf@rat araft srrargtwr smearrqaamar2, satf 2amar ah fasgrwar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) hr4tr surer gen srf@fa, 1994 ftnu zaft aaru mg+tihatgal arrr
sT-Trh qr rpm h siafa gatrr snaaa srfl fa, saar, faintar, ta fa
atf ifa, s#la sraa, «iremi, &fl«: 110001 #t flstafe:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) f at Rt gr? krrsa fl zgRnr atft must qrr #lat zn f@
nsrsrir aa swart ma sta gg sf "B', ar [ft svzrtr qr swsrargagf@ft #tat
arfterrr gtaRtIfatuz& zt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) affili:r snr Rt surer green a@at ahft st sathztrRt&? stdsr stz
arr viRn ah garfen srga, r~trtrRa at arrsTara it fcm~ ('f 2) 1998
W{f 109 ID"U~~ ~WI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht scarer gtca (rft) Rrrai, 2001 afr 9 a siafa faff£ep tier <u-8 it
#fail , hfa sksr a rR@ sr?gr )fa faia lamr a sfa-starqsf arr ft zt.
4fail k arr sfa saa ft star fgql 3h arr araT '.'i" 91f 'lJ€4° ~frf % 3icrfu W{f 35-'.'i" it
f.tmftafta arr h rear# arr tr-6rtft#fa ft2ftafg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f{fcl\ljrj~ %m~ \lfWm11l '{cfi+f 1J,"cfi"mffl~m--cfiliWal ffl 200/- 'Cfi1tl' @ratft
~ atR \lfW ti {/4 t-1 <cfi+i 1J."cfi"m if~ wm 1000/- 4r fl4rat ftsrq

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. l,000/- where the amount involved
is more than Rupees One Lac.

fr g«ea, hr4trserer teaq aar#fl nnf@2awrh 7Ra sft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4trsraa gen sf@fr, 1944 ftar 35-4t/35-<h siafa
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Gaff@a qRh i aatg srgar h srrat Rt fa, aft atr @IT !{rfi, ~
star reeav tar# s4hr+rrf@tar (Ree) Rt up?fr f@far, szrarala 2nd l=ITTTT,

cil§+llffi 'l'.fctrf, 3TTRc!T, ITT~, <Sj~+{qlcijlq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
· (CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. '

, -·»
...._

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate publi ~~pt0r:~,Ak of the

• • • -0- ,._ll c E117q4, "f'r.'\
place where the bench of the Tnbunal 1s situated. Prl·' . -~ ":S:: ~1.:./

""tag % ±?
2 l i;c." •£ J,I~ .. , ·...'
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(3) ft sr sr?grn{pasrgit nr r#gr @tar?at rm pc tar a fvRlr 4Iarasf
cb"lf t far war Reg sa ~~ t ~ §C!: m fcli- ~ trtr cfiTf tmt~~~~~
nrznf@law Rt g4ftr a{trrar#t van sathr arr?1

In case of the order covers a number of order-in-Original, fee for each O.LO.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Trra gr«a sf@fr 1970 Tnr inf@e fr raft -1 a siafa faff fr gar sa
nearrqr?gr zrnfefa [arrqf@lat hsra@ Rtu7far s 6.50 ha mt +1rraa
gen fnz «arrrfeq1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall. a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) if@ at«t Rtfir#a crm f.:rn:rr Rt st ft ezna sraffa far war t: \lfl" mm
teen,ftsuer tenqiaaa ft«trrntf@aw (afRf@en) fr4, 1982 # fRfga ?t
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) friar ea, hr4trsraa green qias sftftrnf@es (fez)g vf@ sf)r ata
ii cfido!J4-li•I (Demand) vi is (Penalty) cfiT 10% pfsr mar srfarf2 zrif, sf@mar pf sat
10~~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

kftr3ara grcan sithara ah siafa, gnrR@aztr#frt iT (Duty Demanded) I
(1) m (Section) llD t~f.tmfta"uftr;
(2) fr+a haz#fzftafr;
(3) dehe fit afr 6 hag«af

For an appeal to be· filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zrgr ah 7fasf nf@lawrar wgi greea srzrar gemsa avg fa ct IRa W "cir~ fei1o: lfQ,"

ea k 10% @ratrsit srzthaaw fa ellRa W aa aw#10% gar T '4i't" \lfHfcli~fr t:1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL
F.No. GAPPL/COM/STP/6140/2023-Appeal

The present appeal has been filed by Mis. Keshavdas Gyanchand Sukhvani, A-41,

Ankur Society, Krishnanagar Highway, P.O. Saijpur Bog, Ahmedabad-382345 (hereinafter

referred to as "the appellant") against Order-in-Original No. 638/AC/Demand/22-23 dated

23.03.2023 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division -I, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AFUPS7030P. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.

39,40,837/- during the F.Y. 2015-16, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department. Details are
as under:

F.Y. Gross Receipt from sales of services(as Service tax not/Short paid
per ITR)

2015-16 39,40,837/ 5,71,421/

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,
the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. AR

III/Keshavdas/S.T./Un.Reg./2015-16 dated 09.06.2021 demanding Service Tax amounting to

Rs. 5,71,421/- for the period FY 2015-16, under provisions of Section 73(1) of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act,

1994; and imposition of penalties under Section 77(1),77(2) and Section 78 of the Finance
Act, 1994..

)

10,000/- was im ·r-or+so ellant under

't: +
•e $''~ .

i
»>4

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,71,421/- was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further, (i)

Penalty of Rs. 5,71,421/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1 )(a) of the
Finance Act, 1994; and (iii) Penalty of Rs.

Section 77(1)(c) of the Finance Act, 1994.



F.No. GAPPL/COM/STP/bl4U/LULj-Appea,
3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the presentappeal on the following grounds:

0 The appellant submitted that they were a trader and filed various submission

against the service tax notices conveying the department about their activity.

Trading activity is covered under Noti. No. 19/2015-ST dated 05.06.2021.

Therefore they did not get registered with service tax department. As they filed

Rectification application against the impugned 010 on various grounds before the

adjudicating authority and the same was not disposed in time due to which, there

was a delay of 08 days in filing appeal.

The appellant submitted that they are not engaged in providing service. The show

cause notice is time barred and issued only on the basis of income tax return

without having any material to prove suppression of the facts.

0 The appellant stated that Show cause notice demanding service tax was issued

without any verification. Further appellant has submitted that they have not

suppressed any fact from the department.

• The Appellant further submitted that during the F. Year 2015-16, they have earned

income from trading of goods and the same is out of the purview of service tax as

per Section 66D.He requested to allow their appeal.

4. Personal hearing in the case was held on 06.03.2024. Shri Narendra Tekwani,

Chartered Accountant, appeared on behalf of the appellant for personal hearing. He· stated that

his client sells textile goods/cloths. By mistake while filing ITR the turnover has been

mentioned as sale of service instead of sale of goods. Since it is sale of goods, they are not

liable to pay service tax.

5. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 22.03.2023 and delivered on dated 29.03.2023 to appellant. The present appeal, in

terms of Section 85 of the Finance Act, 1994 was filed on 05.06.2023, i.e. after a delay of 08

days from the last date of filing ofappeal. The appellant have along with appeal memorandum

also filed an Application seeking condonation of delay stating that they filed Rectification

application against the impugned OIO on various grounds before the adjudicating authority

and the same was not disposed in time due to which, there was a delay of 08 days in filing

appeal which was required to be filed on or before 28.05.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one mont!,1•-tl{~:;:ft~1e is satisfied
I A..,.,.. , "LNf,?,,,_ Y' ,,- \

I ;,:- . ,,"';.,·---'. 7• •s• ~""8 ", 92
I ~ ,.', ~1,A~ 11-. •)
I ~· i-( ~i•{ ~~~;,:~;. ~ -··f' o }i )a» - o

\

~. ·- 'i1 '·'i:;Y ;: ?';,:; \ ( .. ''"'j; iir. ?·° ·e9 . .4 •<so s

5



F.No. GAPPL/COM/STP/6140/2023-Appeal
that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 08 days and take up the appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The
demand pertains to the period FY 2015-16.

8. It is observed that main contention of the appellant is that they were engaged in sale of

goods and not provided any services and therefore not required to pay any service tax. While

going through the submission, from the ITR filed for the FY. 2015-16 it is found that they

have shown "Trading" as nature of business. Figures in purchase , sale and closing stock also

reveal the same in the ITR and the P&L statement for the relevant period. From the above it is

clear that they were engaged in trading activity and the same falls under the Negative list of
service as per Section 66D(e) of the Finance Act, 1994,

From the submission, it is seen that the value shown as sale of service is earned fn

Sale of goods during the subject period and while filing the Income Tax return it was wrongly
shown as Sale of Services instead of Sale of Goods.

9. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2015-16. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging
interest or imposing penalties in the case.

I 0. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax on the income received by the appellant during the FY

2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set aside the
impugned order and allow the appeal filed by the appellant.

11. faaaf arr asf #Rt r{ a4h a fazru 5qial# fansat p

The appeal filed by the appellant stands disposed of in above terms.

Attested

M
(Manish Kumar)
Superintendent(Appeals),
COST, Ahmedabad
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To,
MIs. Keshavdas Gyanchand Sukhvani,

A-41, Ankur Society, Krishnanagar Highway,

P.O. Saijpur Bog, Ahmedabad-382345

The Assistant Commissioner,

CGST, Division-I,

Ahmedabad North

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division I, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)

-sfGara Fe
6) PA file
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